3. Iraq and the ‘Revival’ of Security Council Authorisation
From the beginning of Bush‘s presidency, the US administration seemed
dedicated to the removal of Saddam Hussein and the 9/11 attacks certainly triggered
a campaign to do so1. In 2003, the US acted upon this campaign. America‘s main
justification for the invasion was Security Council authorisation - but not in the
traditional sense. The Bush administration built a case for the ‗revival‘ of past
resolutions and argued the existence of implied Security Council authority. In the
case of Iraq, this prompted debate as to the intended purpose of resolution 6782 and
the automaticity (or lack thereof) of resolution 14413. However, it seems the greatest
disputes arose where the United States‘ claims of revival and implied authorisation
were shadowed with unilateralism. It must be considered nonetheless to what extent,
if at all, these claims actually shaped the law on the use of force.
The legal position in 2003 can only properly be comprehended in the context
of Iraq‘s invasion of Kuwait in 1990 to which resolution 6784 authorised the use of ‗all
necessary means‘ to restore peace and security. Owing to this authorisation,
Operation Desert Storm was initiated5. Resolution 6876 – which set out ceasefire
conditions after UN member states took action – amongst other things, obliged Iraq
to disarm and destroy all WMD‘s in its possession. Accordingly, the US
administration purports that resolution 6877 suspended but did not terminate the
authority to use force under resolution 6788 and so a material breach of the former
resolution revives the authorisation of use of force under the latter 9.
In 2002 the Security Council unanimously passed resolution 144110 which
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recognised Iraq‘s continuing breach11. However, Iraq was afforded ‗a final
opportunity to comply‘12. Resolution 144113 warned Iraq of the ‗serious‘
consequences if it did not do so, but did not provide states with authorisation ‗to use
all necessary means‘ to secure compliance or for any other purpose. China, France,
Germany and Russia had objected to such Security Council authorisation within
resolution 144114. Given that since resolution 67815 the Security Council has on
several occasions authorised force by permitting states to use ‗all necessary
means‘16, it would arguably seem that the absence of the term ‗all necessary means‘
in resolution 144117, indicates that there is ‗no room for a doctrine of implied
authorisation‘18.
In pursuance of further Security Council authorisation, in March 2003, Bush
declared that he would put a ―second resolution‖ (that would recognise Iraq to be in
further breach) to a vote ‗no matter what the whip count is‘. This indicated that he
would not feel any uneasiness or hesitation about invading Iraq whatever the
outcome19. Bush‘s proclamation can only suggest that the US administration would
act with others when it served its interests (as in Afghanistan) but had no qualms in
acting alone when it did not. Despite this, that other member states value the UN20
ultimately strengthens its legitimising power21. This does not go unrecognised by the
US. Condaleezza Rice stated, before becoming Bush‘s National Security Adviser,
that America should not make a habit out of seeking Security Council approval, even
where it would be beneficial, as it would hinder the administration‘s ability to act
11

The Security Council had repeatedly found Iraq to be in breach of resolution 687 in the past: see for
example, S/RES/707 (1991), S/RES/949 (1994), S/RES/1060 (1996), S/RES/1115 (1997), and
S/RES/1137 (1997).
12
S/RES/1441 (2002).
13
Ibid.
14
Ibid. Philippe Sands, Lawless World: The whistle-blowing account of how Bush and Blair are taking
the law into their own hands (2nd edn, Penguin Group, London 2006), pg. 185. Notably, resolution
1441 was adopted unanimously. There was an obvious desire to place pressure onto the Iraqi
government, but states were only willing to do so if the resolution would not be open to certain
interpretations. For example, during the discussion on the adoption of resolution 1441, Russia‘s
representative warned against "yielding to the temptation of unilateral interpretation of the resolution's
provisions‖. The French ambassador expressed "that the Security Council would maintain control of
the process at each stage". Syria‘s deputy UN ambassador Fayssal Mekdad has said that Syria had
voted in favour of resolution 1441 after being assured from the US and France ―that this resolution
would not be used a pretext to strike Iraq [...] SC res 1441 reaffirms the central role the SC‖: see
Rachel Taylor, ‗The United Nations, International Law and the War in Iraq‘ (World Press, no date)
<http://worldpress.org/specials/iraq/> accessed 31 March 2012.
15
S/RES/678 (1990).
16
See for example, S/RES/770 (1992) (Bosnia), S/RES/794 (1992) (Somalia), S/RES/940 (1994)
(Haiti), S/RES/929 (1994) (Rwanda).
17
S/RES/1441 (2002).
18
Dominic McGoldrick, ‗From 9-11 to the War in Iraq‘ (2004), reproduced in David Harris, Cases and
Materials on International Law (7th edn, Sweet & Maxwell, London, 2010), pg. 822.
19
The President‘s News Conference (6 March 2003) 39 Weekly Comp. Pres. Doc. 295, at 301; see
Sean Murphy, ‗Assessing the Legality of Invading Iraq‘ (2004) 92(4) Georgetown L.J. 173.
20
This is due to the fact that it affords them greater input in global affairs and acts as a venue for
advancing their goals: Mats Berdal, ‗The UN Security Council: Ineffective but Indispensable‘ (2003)
45(2) Survival 7, at 10-14.
21
Ian Johnstone, ‗US-UN Relations after Iraq: The End of the World (Order) As We Know It?‘ (2004)
15 EJIL 813, at 834.

unilaterally when need be22. This not only emphasises recognition of the legitimising
power of the Security Council in the highest tiers of the American government, but
depicts the Security Council as the subject of resentment by those that view it as an
obstruction to US interests23.
Nevertheless, since support for a second resolution seemed unlikely24, the
American administration clearly recognised the problems of putting the draft
resolution to vote as it chose not to do so. It had agreed with France and Spain that
overriding a failed resolution would be more destructive to the Council and
international law than for the US to act on its own interpretation of existing
resolutions25. Bush‘s diplomatic decisions of preserving the UN‘s potential viability
essentially overshadowed his previous statement on putting the second resolution to
vote no matter what the outcome. Even if its words did not, US action illustrated the
view that a legal system of lesser ambiguity could prove to be vital for the protection
of the United States and its interests in an age of terrorism.
Bush‘s administration proceeded to argue that a unilateral determination of a
material breach of resolution 144126 could revive the Security Council authorisation
in resolution 67827. The US saw it as enough that the Security Council did not
explicitly state that further action, subject to a veto, would be required before force
could be used28 - it supposedly already had implied authorisation29. In contrast,
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some argue that resolution 67830 was no longer in effect – the authorisation for use
of force that it provided had essentially lapsed, and if revival were possible, it would
be in the hands of the Security Council to apply it31. Greenwood however asserts
that a second resolution authorising force simply was not necessary in international
law32. He proposes that although resolution 68733 suspended the authority to use
force it had also reaffirmed resolution 67834, and in doing so left open the possibility
to legally resort to forcible measures once again, should Iraq breach its ceasefire
obligations35.
Natarajan suggests that resolution 68736 indicated no deadline for sanctions
and surveillance and that the 2003 Iraq invasion was ‗the continuation of a longstanding understanding on the part of the United States that they can indefinitely
continue the process of disciplining Iraq‘37. This is in stark contrast with Colin
Powell‘s assertion in 1995: ‗The UN resolution made clear that the mission was only
to free Kuwait38. Of course, the Security Council did not aim for resolution 67839 to
permanently remain in force40. An alternative view is that the resolution was limited
to the duration it took to ensure Iraq‘s compliance with the relevant resolutions and
secure peace in the region. In paragraph 1 of resolution 687 the council affirms
earlier resolutions on Iraq for the purpose of achieving ‗the goals of the present
resolution‘, one of which is restoration of peace and security ‗in the area‘41. The
wording seems to indicate that this was not limited to the liberation of Kuwait (hence
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the resolution‘s goal was yet to be fulfilled)42. The obligations imposed on Iraq
through resolution 68743 were in the Council‘s view, measures necessary to achieve
this goal. It is only upon fulfilment of the ceasefire conditions that the aim of the
resolution could be met. As such, the authorisation to use force staying in effect was
arguably a sole consequence of Iraq‘s continuous violation of resolution 68744.
That resolution 144145 reaffirmed resolution 67846 in the preamble may be
understood as a confirmation of the latter still remaining in force 47. However, this
appears to be a fairly over construed interpretation. It pays no attention to the
wording of the often overlooked resolution 68648 which indicates that the
authorisation for use of force will continue for the period required for Iraq to comply
with the cease-fire obligations, not including disarmament49. The better view it seems
is that reference to resolution 67850 was not a revival of authorisation to use force,
but rather, a warning that the Security Council could revive authorisation if it wanted
to51. Yet whichever argument one chooses to adopt, the same conclusion may be
inferred from the resolutions: the concept of revival is seemingly a valid one52. Where
the greatest dispute seems to arise is not in the United States‘ assertion of revival,
but in its claim that authorisation may be revived unilaterally, independent of the
Security Council, and despite what other coalition members (e.g. France, Germany
and Syria) thought53.
Indeed, the United States has before put forward the concept of revival of
Security Council authorisation of resolution 67854. It did so in 1998 in Operation
Desert Fox55, and before this, revival was the basis for the use of force in Iraq in
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1993, to which the Secretary General considered that the action ‗conforms to the
resolutions of the Security Council and conforms to the Charter of the United
Nations‘56. A similarity in the 1993 military action and resolution 144157 is the
assertion of a ‗material breach‘. While both instances encompassed the term, in
2003 the final opportunity afforded to Iraq to comply with its obligations meant that
authorisation could not automatically be revived upon such breach58. There simply
was no direct trigger effect59. However, this did not arguably necessitate that the
authorisation could not be resuscitated unless the Security Council decided as
such60. Having said this, the Secretary General in 2003, who took a different stance
than his predecessor, did not agree with this view. He asserted: ‗If the US and others
were to go outside the Council and take military action, it would not be in conformity
with the Charter‘61. At any rate, according to McGoldrick, recourse to force in 1993
had far more of a plausible connection with the purposes of resolution 67862 than use
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of force in 200363. Either way, if there is such concept of revival in international law,
then it certainly would seem to have existed before 11 September and hence before
the 2003 US-led invasion. On this basis, in its claims in 2003 the United States
arguably posed greater challenges to the authority and viability of the Security
Council than it did to international law. But perhaps action in Iraq was the start of the
diminishing value of the Security Council and hence what appears to be, the
structure and system on which jus ad bellum partly rests.
Undeniably the gravity of war is far too great so as to wage it on the basis of
implication, and unless it can be accepted that all states can exercise the right to
―auto-interpretation‖ of resolutions, then the better view of international law in 2003 is
that the United States simply fell short of the permissible grounds of force articulated
in the UN Charter64. Whether revival is a legitimate doctrine or not, America‘s war on
terror does not quite appear to have established it as a unilateral means for the use
of force in international law.
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